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Archibald Primroſe, Lord Viſconn: 7 ; V 


Roſeberie in the Kingdom of Scotland, H /ppellants. „ Elizabeth his Wife, | | Reſpendents. 
and the Lady Dorothy bis Wife. . 8 i Samuel Tireman,) - 


The Appellnts CASE 


© The only Point , Whether the Appellant ſpall have INT ER EST for his Wifes Portion of” 2000 I. 


— 


V a Setlement then made on the Marriage of Evxeringbam Creſſey and his firſt Wife (who had A Portion of 2500 2 their 
only Daughter, the Appellant Dame Dorothy, was to have a Portion of 2000 /. to be raiſed out of the Rents and 
Profits of the Eſtate then ſetled, or by Leaſing thereof. „ zz 1 
Birckinholme part of the Premiſſes ſetled, was Mortgaged to one Tireman for 750 l. which Mortgage is ſince com * 
to e A Cr ET 0 15 : 7s 5 * 


1670. Sept 19. 5 


1675. Nov. 1. 
1676. May 18, By another Settlement on the Marriage of Mr. Creſſey with Elizabeth his Second Wife, the Eſtate ſetled on his firſt Marriage was 
5 again ſetled on himſelf for Life; and after his Death, as to. all. (except what limited to the Second Wife for her Jointure) to Truſtees for 
J00 Tears, in truſt by Leaſe Mortgage or Sale, to raiſe the ſaid 2000 J. Portion, and the Money due to Mr. Tireman; That, free from 5 
| the ſame, the Second Wife might enjoy her Joynture, which was made of particular Parcels mentioned in the ſame Setlement, with a Co- 
*'venant, that the ſame then were and benden of the clear yearly Value of 320 I. „%% 
© 1679. Ai. After Mr. Creſſey's Death without Iſſe hy chꝰ A Elizabeth his Second Wife, ſhe Intermarried with the Ref] pondent Mr. Taylor. 
Ihat the Reſpondents, Mr, Taylor Ard hie: Wife, night have the the Benefit of her Joynture, a Bill was by them exhibited into the 
Court of Chancery againſt the & e Dorzeb „then an Infant of 8 Years of Age, and the Truſtees for raiſing her Portion. And to 
this Bill the Executors of Tiremaꝶ the Mortgapee;” and the Truſtees of the Term of 500 Years, mentioned in the ſaid Second Marri- 
dete made Partie. „ ĩð JJ en lp a | 5 „ 
© 2685. May 13. The Cauſe came to be heard, and the Court then declared, That the Portion of the Apellant Dorothy ought in the firſt place to be 
: Faſt OT: raiſed out of the Profits without Intereſt, and then the Mortgagee to be ſatisfied what due to him: And in the laſt place, the Reſpon- „ 
FE dent Mrs. Taylor to have her Joynture after, the rate of 3251. per Annum. And it was Decreed accordingly. And to make the Decree 
effectual, it was further Decreed, That a Sale ſhould be made for raiſing the Portion, andthe Money due to the Mortgagee : And 
an Accompt was directed to be taken of what had been raiſed out of the Eſtate ſetled, by the Truſtees for the Appellant Dorothy. 
| 1686. A 1. It was certified by the Maſte rg in e to boar the Accompt was referred, That one of the Truſtees for the Appellant Dorothy 
nacb had received of the Profits of tlie faid Eſtate, 765. and 6 d. And on the 5th of March 1690, the ſaid Maſter certified, that 
tdtththere had been ſo received more, 731 /. 8 5. and 6d. „„ „ ſſJJJ%%%%%%/ / ( 
1690 Ping, The Appellant the Lord Roſeberie, Intermarried with the Appellant Dorothy; and before that time he was a Stranger. to the Pro- 
DS Waben in the ſaid Cauſe; but perceiving that tho ſome Endeavours had been made for a Sale of the {aid Eſtate, yet the ſame had not 
„ e 5 1 
him out of the Principal Money of her Portion; and thatthe ſame was accordingly allowed: And being adviſed, that towards her 
Milaintenance, Intereſt of her Portion ought to be allowed: Thereupon the Appellant the Lord Roſeberie applied for a Re-hearing of the 
— ichen che Court of Chancery; which being gran tte. 1 1 1 5 a: 
5 Fa 28. It was Decreed, That 40 l. per Annum ſhould be allowed to the ppellant Dorothy, for her Mais CNance, 4 Am . ID 2 h — 5 = 4 
* e until ſhe was 17 Years of Age; and from thence Intereſt of the ſaid 2000 l. at 5 J. per Centum, until her Portion paid; and that the EE, 
aid Maintenance and Intereſt ought to be made good to her out of the Money in the Truſtees Hands, ſo far as the fame would extend. "3 
And decreed the ſame accordingly ; and directed the ſaid Maintenance and Intereſt to be computed by the ſaid Maſter. And it was 
ordered, that the Truſtee ſhould ſhew Cauſe why Intereſt ſhould not be paid by him for whathe had reccived. And after the Ma- 
© ſters Report, the Court would conſider how far the ſaid Truſt-Eſtate ſhould ſtand charged. 1 „ 1 
1692. Ju 21. Upon the Truſtees ſhewing Cauſe, the Reſpondents Mr. Taylor and his Wife, did inſiſt, that they deſired the Truſtee ſhould pay 
1 no more Intereſt than he had received, or Profit made of the ſaid Money; and the ſaid Reſpondents were willing to be bound by 
bis Oath in the Matter: And the Court ordered, That the Truſtee ſhould pay ſuch Intereſt and Profit as he received and made of 


1 
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— 
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— 


effectual; and that. Maintenance of his Lady, after the Death of her Father, was inſiſted on by her Truſtee to be allowed 


16 


dhe Truſt· money to be aſcertained by his own Oath, to be taken by the ſaid Maſter. 1 N „ 
4693. March 3. The Truſtee made Oath, That he made no Intereſt of the ſaid Truſt- money, nor uſed it otherwiſe than for Securing thereof, 
and was always ready to pay according to the Direction of the Court. „ e 
Under this laſt Decree all Parties acquieſced above three Years, ; and the Maſter in Chancery being ready to make his Report in 
purſuance thereof, the Reſpondents Mr. Taylor and his Wife, obtained a ſecond Re- hearing of the ſaid Cauſe, and then Sl 
1694. March 2 The laſt Decree was ſet aſide; and it was ordered, that the firſt Decree ſhould ſtand. And on the 22d of November 1695. aPeti- 
Hams. tion for a Re-hearing exhibited by the Appellants, was diſmiſt; and the Decree of the ad of March 1694, was Signed andEnrolled. | 
5 And ſince the Year 1695, until very lately, neither of the Appellants. hath been in Englandl. „%%% ha. IT, 
„ That during the Proceedings aforeſaid in the Court of Chancery, precedent to the Intermarriage of the Appellants, the Appellant 
Dorothy was an Infant under the Age of 21 Years, and therefore it is humbly hoped, That no Default ſhall be imputed to her whilſt 
an Infant, fo as to deprive the Apellants of the Intereſt of the ſaid 2000 J. Portion. And the {aid Portion being ſecured by a Term of 
40 Years, Prior to the Reſpondents Title; and there being no Objection againſt the ſame Term in Point of Title; the ſaid Portion 
might have been rais'd by Vertue of the ſaid firſt Decree, 5 put out at Intereſt for the Benefit of the Appellant Dorothy. Whereas by 
the ſaid laſt Decree, the Appellants are not only deprived of any Intereſt for the ſaid 2000 J. but the ſame Principal Sum hath been 
cConſiderably leſſened by the Maintenance of the Appellant Dorothy, precedent to her Marriage: And the ſecond Wife for her Joyn- 
ture, carrieth away the Inheritance of the Eſtate from the Family. 11 5 Oh | 95 . 
4. — MN There is great Reaſon the Appellant ſhould have Intereſt for her Portion. She is Heir at Law, and diſinherited, and has nothing 
in Lieu of it but this Portion. | 1 ;; 1K „ | 5 | 
I be Truſtees had Power to raiſe the Portion immediately after the Death of the Father, and the Eſtate was of Value ſufficient, and 
Z the Method of Raiſing ſufficient to raiſe it preſently, ix. a Term of 40 Years, with Power by Leaſing to raile it. Rs 
No Maintenance for the Daughter in the mean time. „ Ne 


The Chancery never allows the Principal to be leſſened and ſpent in Maintenance of an Infant. 


- The Reſpondents have no Equity againſt the Appellant ; their Title being long ſubſequent to the Appellants ;-and they had notice 
of the' Appellants Incumbrance, and have the whole Inheritance to make them Recompence and Satisfaction. EL DR . 
No Intereſt could be had from the Truſtee, who made Oath he had made none; and the Reſpondents ſubmitted to be bound by 
his Oath: Which Submiſſion amounts to a Conſent to the ſaid Decree of the 28th of uh 1691. and an Acquieſcence therein; and 3 
they ought not to have been admitted to a farther Re-hearing of the ſaid Cauſe, eſpecially when in purſuance of the ſaid Decree, 99 
the Reſpondents ſubmitted to propoſe Purchaſers. . „ 5 TE. — : | 3 
| Therefore the Appellants humbly Pray, That the ſaid Laſt Decree may be reverſed; And that there may be allowed, 
BE”, 5 to the Appellants Intereſt for the ſaid 2000 J. from the Death of the Appellant Dorothy's Father; Or, at leaſt, 
Hes 35 | Maintenance and Intereſt, according to the ſaid Decree of the 28th of July 1691. to be raiſed out of the ſaid Eſtate. 
* Nt 2: ; . 7 5 . William Dobyns. 
PF. Crawford. 


